Halakhic Process

FEarly Ashkenaz — Law vs. Custom

I. Tosafot as Legal Positivists

la. B. Beitzah 5b

Consider: It is written: Be ready against the third day,
come not near a woman. Then what is the purpose of
‘Go say to them, Return ye to your tents’? Infer
therefrom that every prohibition decided by a majority
vote requires another majority vote to rescind it.

1b. Tosafot Sanhedrin 59b s.v. Lekhol

Rashi explains that anything which is prohibited through
legislation of quorum, even if it established with a set
time, requires another quorum to permit it after the time
passes. And he explains [from the verse] "do not
approach the women" (Ex. 19:15) which did not have a
set time, and it is written "be prepared for three days" to
receive the Torah on the third day. But for something
which is set for a specific time, when the time passes it
becomes permitted immediately. And if you say that if
something was decreed without qualification, it is obvious
that it requires a quorum to overturn it, it is still required.
For I might have said that since the reason which
motivated the prohibition has passed, then certainly it
ought to be permitted, such as what we mentioned
regarding abstaining from marital relations before
accepting the Torah. And this is what we find in B. Beitza
5a that the fourth year vineyard fruit was to be brought to
Jerusalem from all places within a radius of one day's
journey in order to decorate the streets of Jerusalem with
fruits. Even after the destruction of the Temple, a
quorum is required to overturn the obligation of this

practice.
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2a. B. Pesachim 50b
That which is permitted but other treat as prohibited, it is
not permitted to permit in front of them

2b. Tosafot Pesachim 51a s.v. I Atah

...Rabbeinu Nissim answered in Megillat Setarim that
those permitted practices which others prohibit are when
it is known that those actions are permitted and they wish
to act stringently on themselves. And thus is seems that
that which is permitted but others act incorrectly thinking
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that it is forbidden, in these cases one may act
permissively in front of them.

II. Rabbeinu Tam on Custom

3. Sefer Hayashar (Responsa) 45

And whoever is not an expert in the order of R. Amram
(Gaon) and the Halakhot Gedolot (Simeon Kayyara,
Jewish-Babylonian halakist of the first half of the 9th
century) and the trachtate of Soferim and in the Pirkei
D'R Eliezer, and the (Midrash) Rabbah, and the Talmud,
and in the rest of the books of Aggadah, one cannot
besmirch the words of the previous ones and their
customs, because they are relying on things which do not
contradict our Talmud, but rather add to it, and we have
many customs in our hands on their authority.
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4. Sefer Hayashar (Responsa) 48

And if you do not believe in the words of the earlier ones
and their customs, you also do not believe in the
Babylonian Talmud. For we find the sages of the Talmud
chose for them the Jerusalem Talmud as we find R. Zeira
sat one hundred fasts to forget the Babylonian Talmud
(B. Bava Metzia 85a)...and we say the air of Isracl makes
one wise (B. Bava Batra 158b), rather our customs are
Torah. And Babylonian customs based on the sages of
Israel are the fundamentals of teaching (halakhic practice)

and therefore one may rely on our Geonim and Savoraic
Rabbis.
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ITI. Custom Supplanting Talmudic Law

5a. B. Eiruvin 17b

THEY ARE EXEMPT FROM THE WASHING OF
THE HANDS. Abaye stated: This was taught only in
respect of the washing before a meal, but the washing
after a meal is obligatory. R. Hiyya b. Ashi stated: Why
did the Rabbis rule that washing after a meal is
obligatory? Because there exists a certain Sodomitic salt
that causes blindness.
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5b. Tosafot Eiruvin 17b s.v. Mayim Achronim

Now we do not keep the practice of washing mayim
achronim for we no longer have the Sodomitic salt by us,
or alternatively, we no longer keep the practice because
we are not accustomed to dipping our fingers in salt after
eating.
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6a. B. Beitza 30a
Rava son of R. Hanin said to Abaye: We have learnt: You

may not clap the hands or slap the thighs or dance (on
Shabbat)

6b. Tosafot Beitza 30a s.v. T'nan

Rashi explains [the reason why dancing, clapping, etc is
prohibited] is because one may come to fix a musical
instrument (B. Beitza 36b). However, by us it is permitted
because it was only in their days where they were experts
in making musical instruments it was appropriate to make
the decree, but by us where we are not such experts in
making musical instruments, there is no reason for the
decree.
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7a. B. Megillah 4a

R. Joshua b. Levi also said: Women are under obligation
to read the Megillah, since they also profited by the
miracle then wrought

7b. Tosafot Megillah 4a s.v. Nashim

From here it seems that women can fulfill others for their
obligations since it does not say "to hear" the reading of
the Megillah. And so it also seems from B. Arachin 2b
which states that all valid for reading the Megillah and it
concludes that "all are valid" includes whom? And we
learn it comes to include women, even to read to fulfill
the obligation of men. And this is difficult for we find in
the Tosefta (Megillah 2:7) that a tumtum cannot exempt
himself nor other tumtums, and an androgynous exempts
his type but not those who are not. And this is obvious
since a woman is not superior to an androgynous, and so
the Halakhot Gedolot rules that women fulfill their own
obligations but cannot exempt men from theirs. And
there is to say in response that that it is not helpful for
them to read even to exempt other women, therefore it
comes to teach that they are obligated — everyone is
obligated in listening to the Megillah, slaves, women, and
minots.

N2 N9 2533 Tndn .7
DOW) : MY 12 YWInd 127 NN
N GRY N9 NIPNI MIAPN
0N INNI PN

N7 97 N0 MODIN

- 9NN XIPHNI MON DX
MNONIN DOWINY YNIVN 1NN
NOTH 1NN YT DINN NN
YN NDNN RIPN WINYD INIRP
(OWY 12 97) POV YnWN M)
NN NIPY 0D HON IMIRPT
D>IVD YoN PXOM NN
DOV MINND MNIYN) NN MINND
DYVIN 1PN NININD YNIWN

NN NNODINA RNT DY)

ND NN PN DIVNMIVT NTNA
D PRY XYY N NN

PRI N NN NIXINI DINITINY
NI 1) PRY NN NIXIN
DIPNITIND NUN NOTY NIT
NN NYNT YN IPDI 1)
2119 DWIN XD DAN NN
ANNIP DY NIT TNYT RPOOT
9P DYWIN NOXIND 199N
NYNYA PN HONT PIAONT
.DNLPY DOV DITAY

8a. B. Ta'anit 28b

On eighteen days in the year the individual [worshipper]
completes the Hallel and they are, the eight days of the
Feast of Tabernacles, the eight days of Hanukkah, the
first day of Passover, and the Festival of Pentecost; but in
the Diaspora [the Hallel is completed] on twenty-one
days, and they are, the nine days of the Feast of
Tabernacles, the eight days of Hanukkah, the first two
days of Passover and the two days of Pentecost. Rav once
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came to Babylonia and he noticed that they recited the
Hallel on New Moon; at first he thought of stopping
them but when he saw that they omitted parts of it he
remarked: It is clearly evident that it is an old ancestral
custom with them.

8b. B. Berachot 14a

Rabbah said: On the days on which the individual says the
complete Hallel, he may interrupt between one section
and another but not in the middle of a section; on the
days on which the individual does not say the complete
Hallel5 he may interrupt even in the middle of a section.

8c. Tosafot Berachot 14a s.v. Yamim

And it is written in Machzor Vitri that since it is only a
custom [to recite Hallel on Rosh Hodesh| we do not
recite the blessing over it, as it says in B. Sukkah 44b that
we do not recite a blessing over a custom. And still
Rabbeinu Tam says that there is no proof from shaking
[the 'aravot] where it is definite that we do not recite the
blessing, but for a commandment it is obvious that we
recite a blessing for we see that every second day of Yom
Tov is only a custom and we recite blessings, and here too
it seems that we recite the blessing [over Hallel], for if we
did not recite the blessing, what is the relevance of
discussing an interruption? And another proof that we
recite blessings over customs is from Rav who attended
the synagogue etc. and if they did not bless at the
beginning why did Rav not sense that it was a custom
until he noticed them skipping? Rather, it is certain that
thev recited the blessing because we bless over customs,
and therefore since he did not sense [that it was a custom]
until he recognized the skipping. And there are those
who wish to say that an individual who recited the Hallel
on the days when it is not completed not to recite the
blessing, [R. Shimon] Sar Mekutzi would say that since
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one wishes to obligate himself, one recites the blessing
and it is not a worthless blessing, for behold women

recite blessings over lulav and tefillin even though they

are not obligated in those respective commandments.
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